UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEREK L. WATERS,

Plaintiff,
V. Civil Action No. 01-920
(RMC/IMF)
UNITED STATESCAPITOL POLICE
BOARD,
Defendant.

MEMORANDUM OPINION
This case wasinitidly referred to me by Judge Leon for discovery disputes pursuant to LCVR
72.2(a), and has since been reassigned to Judge Coallyer. Currently ripe for resolution are defendant's

Motion For Protective Order and plaintiff's Cross Motion To Compel Discovery.

BACKGROUND
Paintiff, Derek Waters ("Waters'), was appointed a recruit officer in the United States Capitol
Police ("USCP") on February 25, 2000. Complaint, 4. Asarecruit officer, Waters was required to
complete aten week training period a the Federal Law Enforcement Training Center ("FLETC") in
Glynco, Georgia. 1d. During the training period, Waters overheard Adam Weiss ("Wess'), Vice
Presdent of Recruit Class#121, make racid comments while viewing a boxing match on televison. 1d.
Following the boxing match incident, Waters and other recruit officers complained to Stanley Buchanan

("Buchanan"), the elected President of Recruit Class #121, about Weiss comments. Allegedly, no



action was taken as aresult of those complaints. Complaint, 5.

Upon returning to Washington, D.C., Recruit Class #121 was required to take a written
examination prior to becoming sworn non-probationary officers. On June 30, 2000, the examination
was adminigtered by the Training Divison officer in charge, Officer Millham ("Millham™). The
examination had to be completed in an hour and the examinees had to Say in the testing room for at
least one hdf hour. When they finished the exam, they were supposed to leave the test booklet on the

desk and exit the room with the answer shest. Id., § 6; Defendant's Opposition to Plaintiff's Motion to

Compd Discovery ("D. Opp.") & 3, Exhibit C. While standing in line, Waters changed one of his

answers. Complaint, 1 6. Subsequently, Weiss and Buchanan accused Waters of cheating on the
exam. Id., 7.

An investigation of the aleged cheeting was conducted by Sergeant Burton ("Burton™) of the
USCP Training Divison. Lieutenant Reynolds, who supervised the investigation, presded over many
of Burton'sinterviews of recruits who had persond knowledge of the events. Consideration of those
interviews as well as Waters admission tha he had |ft the examination room with a pencil and changed
one of hisanswers before turning in his answer sheet led Burton to conclude that Waters had engaged
in conduct unbecoming an officer. D. Opp. a 3, Exhibit D (Burton's Investigative Report). Waters,
however, denied the charge and on July 20, 2000, he was given a polygraph examination in order to
determine whether he had an intent to cheat. Complaint, 9. The polygraph did not vindicate Waters
of the cheating dlegation and the Head of the Training Divison, Inspector Larry Thompson
("Thompson™), an African-American, recommended that Waters be terminated from the training

program. 1d. Asaresult, Waters dleged discriminatory conduct in connection with histermination. In



turn, Thompson reported that dlegation to Chief James Varey ("Varey"). 1d., 110. On July 26, 2000,
Varey requested that the Internd Affairs Divison ("IAD") conduct an investigation into Waters
dlegaions of racid discrimination. Id., 1 11.

The lAD investigation was led by Sergeant Tonya Robinson ("Robinson™), an African-
American femde. Robinson produced a fifty-two page report based on 43 tape recorded interviews of
witnesses, areview of Burton's investigation report, and Waters polygraph. She concluded that her
investigation "did not reved a sufficient leve of proof to substantiate that [Waters| wasracidly
discriminated againg by members of the Department,” dthough it did reved that some misconduct had
occurred. 1d., 115. On January 3, 2001, Varey sent Waters aletter terminating his employment. 1d., 1
17.

OVERVIEW
The Dispute

The firg dispute between the parties turns on plaintiff's ind stence that the defendant identify by
name and race the members of the defendant's work force and the employees terminated because of a
polygraph examination or otherwise within a period of time before and after plaintiff's termination. He
as0 seeks prior complaints of race discrimination againgt the defendant during that same period of time.

Defendant ressts providing this information on the ground thet the only discoverable
information must relate to Stuaionsidentica to hisown, i.e,, Stuations in which arecruit or
probationary officer wasfired for dishonesty by Varey, the same man who fired him. Under this
theory, neither statistical data about the composition of the work force nor persond information that

fails to meet the defendant’s requirement that the Stuations be nearly identica to plaintiff's would be



discoverable. Defendant aso insggts the confidentidity provisons of the Congressona Accountability
Act bar disclosure of prior complaints of discrimination unless those complaints are permitted to be
disclosed by that Act.

The second dispute arises from the defendant's claims that handwritten notes of investigators
involved in investigating whether plaintiff cheated on the exam and plaintiff's daim that his termination
was based on his race are protected from disclosure by the deliberative process and law enforcement
privileges

ThisOpinion

| begin by parsng the diputed materids into various categories and then explaining why the
defendant cannot limit discovery in the way it proposes. | will then require the defendant to produce
more information than it has. | hasten to add, however, that | gppreciate that disclosure of the names of
those persons who were terminated or who took polygraph examinations would invade their privacy in
the most obviousway. 1, therefore, have structured the additiona requirements into two stages. Firdt,
the defendant will be required to provide the information | am requiring without identifying the persons
who, for example, were terminated or who took a polygraph. Whether plaintiff will be able to secure
any additiond information and the pertinent documents* will be afunction of whether either the
termination or the polygraph examination occurred in a Stuation Smilar enough to his Stuation such that

plaintiff's need for additiona information to make out his primafacie case or prepare to meet an

! Asto each interrogatory in dispute, plaintiff also seeks by a request to produce documents
("RTP"), each document that "evidences, refers to or reflects any information responsive to this
interrogetory.”



anticipated defense trumps the legitimate interest other persons may have in the continued secrecy of
their persond information.

| appreciate that there is aprotective order in place, but we are deding with the privacy of the
persons who were terminated or who took polygraph exams. Therefore, | am reuctant to deem the
defendant to be capable of waiving whatever privacy rights these individuals could dlaim.? | intend to
protect those rights and will not order any greater discovery than | dready have unless plaintiff
establishes aneed for additiona information.

| accept the defendant’s argument that the Congressiona Accountability Act precludes
disclosure of complaints of discrimination other than those filed in court or made public by that Act.
Hence, the privacy of the complainants and of the persons accused by them will be preserved as

Congress has required.

2 |In any event, the defendant expresdy preserved its right to object to the discovery plaintiff
seeks in the protective order itself:

9. This Stipulated Protective Order and the production of any
Confidentia Information pursuant thereto are not intended as awaiver
of any privilege, right, or objection. Disclosure of Confidentia
Information may not be compelled smply because it is covered by this
Order. Further, this Stipulated Protective Order is not intended to
waive any objections that may be raised at the time of trid or a any
time during this Litigation.

10. The provisons of the Stipulated Protective Order are without
pregjudice to the right of any party to: (a) apply to the court for afurther
protective order relating to any Confidentia Information or relaing to
discovery inthis Litigation, and (b) apply to the Court for an order
removing the Confidentid Information designation.

Stipulated Protective Order 119, 10 (Feb. 12, 2002).
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Findly, I will reserve find decision on the goplicability of the privileges the defendant daims until

| see the documents claimed to be privileged.
ANALYSIS
The Categories of Discovery Sought

1 Compar ative data

The disputed information can be best described as either satistical or comparative.

2. Workforce data

Paintiff first seeksa"racid sngpshot” of the present composition of the USCP workforce by
demanding to know the name of each person who works for the USCP in alaw enforcement capacity,
his or her race, date of hire, current position and grade. Int.2 2. Defendant has provided this
information concerning 65 persons named in the defendant's initid disclosures and plaintiff's fellow
recruits, but balks a providing anything more.

3. Termination data

Plaintiff seeks the race, position and identity of each person terminated since January 1, 1996°,
for misconduct. The defendant produced this information as to police officers still within their
probationary period and recruit officers who were terminated or resigned in lieu of termination sSnce

May 10, 2000, the date Varey became Chief of Police. Asareault, the plaintiff did not get information

3"Int." isan abbreviation for an interrogatory; "RTP" is an abbreviation for arequest to produce
documents.

4 Note that plaintiff also seeks the identity of each person involved in the investigation of any
misconduct that led to termination. | take up that request in deding with the demand for information
concerning prior complaints of discrimination.



concerning the resignations of two non-probationary officers and two probationary officers. Only one,
anon-probationary officer, faced honesty-related charges.

4, Polygraph examination data

Paintiff seeksthe names of al employees who, snce January 1, 1996, were ordered to submit
to polygraph examinaions in the investigation of their alleged misconduct. Plaintiff also seeks the race
of these employees, the digoogition of the investigations, and any disciplinary actions taken.

The defendant provided plantiff with information pertaining to his own polygraph examination,
but refuses to provide information concerning the administration of the polygraph in the investigation of
other alegations of misconduct.

The Subject Scope of the Discovery
(@) Identical Situations

| cannot accept defendant's contention that it is not required to produce information pertaining
to Stuaionsthat are not identicd to plaintiff's.

Whileitis certainly true that aTitle VII prima facie case mug, in this Circuit, be based on a
demanding standard of near identity between the plaintiff's situation and the Stuation of the person to
whom she compares hersdlf to®, it does not follow that a Title VII plaintiff must meet this sandard asa
condition of securing discovery. That would require aplaintiff to square the circle by having to

edtablish, for example, that her Stuation is nearly identical to that of other employeesin order to

® Holbrook v. Reno, 196 F.3d 255, 261 (D.C. Cir. 1999) quoting Neuren v. Adduci,
Madriani, Meeks & Schill, 43 F.3d 1507, 1514 (D.C. Cir. 1995). Accord: Mungin v. Katen Muchin
& Zavis, 116 F.3d 1549, 1553 (D.C. Cir. 1997).




discover whether her stuation is sufficiently smilar to that of other employees to make out aprima
facie case of racid discrimination. Imposing such arequirement on aTitle VII plaintiff thus obliterates
the difference between relevant evidence and "reevant information” that Fed. R. Civ. P. 26(b)(2)
cregtes. Evidence that the defendant treated persons amilarly stuated differently may be relevant
evidence of racid discrimination. Information that may permit such acomparison is "reasonably
caculated to lead to the discovery™ of rdevant evidence. Fed. R. Civ. P. 26(b)(1) permitsthe
discovery of both. Therefore, the standard is not whether the information sought pertains to a Stuation
that isidenticd to plaintiff's Stuation, but whether it is reasonably caculated to yield information that
would permit the plaintiff to argue the dissmilar treetment of the two Stuationsis evidence of
discrimination.
(b) Temporal Scope

The plaintiff, who was terminated on January 8, 2001, seeks information from January 1, 1996,
to the present®, but the defendant insists that it not be obliged to produce any information that antedates
the arriva of Varey who made the decison to terminate plaintiff.

| cannot accept the defendant's argument. While other decisions by the same decison-maker

may establish discriminatory intent and are, therefore, admissible as prior bad acts under Fed. R. Evid.
404(a), it does not follow that decisions made by any other decison-maker are not, ipso facto,
discoverable. An agency or business organization can act only through its agents and employees. To

permit discovery only of a single decison-maker's prior decisons o atomizes the organization that it

® There may have been a subseguent agreement to limit this to the period to the two year period
following plantiff's termination, but that agreement seems to have fdlen gpart.
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ignores the possibility that isolated decisions are the result of an organizational culture or ethos that
encourages or condones discriminatory behavior. What may superficidly appear to be decisons made
by individua decison-makers may, when linked together, form what the courts cdl a"pattern or
practice" of treating people of a certain protected classin acertain way. Thus, to say, that only the acts
of the decison-maker who made the decison in plaintiff's case are discoverable takes as established
what has never been proven, that this decison-maker acted in splendid isolation without the possibility
of being influenced by anyone ese in the organization. That may well be true, but to assume it is
gratuitous. To require plaintiff to establish a"pattern or practice” of smilarly motivated actsasa
condition of getting information about other decison-makers requires, once again, that plaintiff prove
her case as a condition of getting discovery.

With defendant’s limitation rejected, the next question is the gppropriate tempora scope of the
search for amilarly mativated behavior within an organization or agency. | have said of this problem:

The problem of setting atime period for the discovery ordered isa
perplexing one because it does not admit of alapidary solution; lifeis
messy and cannot be divided into neat chronologica segments. Ina
case involving class-wide discrimination, respongble datistica analyss
has to be based on enough data to make that analysis meaningful.
Understandably, in such cases, courts permit discovery of data over an
extendve period of time. E.g., Rich v. Martin Marietta Corp., 522 F.2d
333, 342 (10th Cir. 1975). In anindividua, disparate trestment case,
the courts cannot be as sure handed. On the one hand, the defendant
wonders why a plaintiff

in such a case is entitled to any information other than the information
pertaining to hisown case. But that wonderment presupposes the
exigence of watertight compartments between individud, disparate
treatment cases and pattern and practice cases that challenge agency-
or company-wide policies and practices in terms of the effects on
individuds.




Plessants v. Allbaugh, 208 F.R.D. 7, 9 (D.D.C. 2002).

As| stated above, the proper scope of discovery in any caseisafunction of the nature of that
case. Inthiscase, we are deding with ardatively smal and self-contained agency where it does not
gppear that many employees have been terminated or resigned when facing termination. A search from
January 1, 1996, to the date of this opinion strikes afair balance between plaintiff's need for
comparative information and the burden upon the defendant to find the information | am ordering it to
produce.

Thus, | will order the defendant to produce the information | am requiring for the period
beginning January 1, 1996, and ending on the date this opinion is issued.

With these principlesin mind, | turn to the specific controversies | have outlined.

Compostion of the Work Force

In addition to the information concerning plaintiff's fellow recruits and the 65 individuas named
in the defendant's initid disclosures, plaintiff demands to know the name of each person who now
works for the defendant, his or her race, date of hire, current pogition and grade. Assuming the vaidity
of adatisticd analyss of the work force as of the date of plaintiff's termination, information asto hiring
and promoations has no connection to plaintiff's clam that defendant is guilty of a pattern or practice of
terminating members of a protected class digproportionately. Additiondly, hiring information is
meaningful only if one knows the race of dl the applicants. There can hardly be a pattern or practice of
discriminating againgt members of a protected class if no members of the protected class apply for a
particular position. Without amore detailed judtification for why gross data as to the present racid

composition of the work force is rdevant to a satistica andyss, thereby advancing plaintiff's clam of
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anillegd termination and retdiation, defendant's refusd to provide any further information isjudtifigble
and | will not order any additiona discovery.
Use of the Polygraph

Paintiff seeksthe names, postions and races of al employees ordered to submit to a
polygraph. In addition, plaintiff seeks the dlegations that led to the adminigtration of the exam, the
names of the persons "involved in the decision to administer the polygraph,” the disposition of the exam,
and any disciplinary action taken as aresult of the exam. Int. 10. Defendant has provided information
concerning the polygraph plaintiff took and nothing ese.

In seeking information concerning the use of the polygraph, plaintiff strikes closer to the mark
of seeking rlevant information, but till overreaches by demanding the identity of the persons who had
to submit to a polygraph. It is unnecessary to know the names of such personsin order to make a
datistical comparison or to compare their individud Stuations to plaintiff's. Findly, producing
documents pertaining to polygraphs administered to other persons is unnecessary unlessthere is reason
to believe that the comparison between those other persons and plaintiff will yield evidence bearing on
possibleracid discrimination.

| will, therefore, only require the defendant to produce the following information concerning
polygraph examinations administered to any person during the time period | previoudy indicated: (1) the
race of the person to whom the test was adminigtered; (2) the alegation against that person which led
to the administration of the test; (3) the result of the polygraph examination; (4) whether the person who
took the polygraph examination was theresfter disciplined in any way whether as aresult of the

examination or otherwise; and (5) whether any person listed in Defendant's Initid Disclosure was
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involved in the decison to give the exam, its adminigration, or the decision whether to take any
disciplinary or other action because of the test results.

| gppreciate that plaintiff dso dleges that the manner in which the test was administered to him
was unfair because he was given alimited time within which to prepare for it. | will, therefore, dso
require the defendant to indicate if it knows what notice the person taking the test had that he would
have to take the test.

Termination Information
Plaintiff seeks the race, position, and identity of each person terminated or who resigned in lieu

of termination. Int. 11. He aso wants to know the date of termination, the reason for the termination,
and the persons who were involved in the investigation of alegations of misconduct.

Defendant produced only the information concerning officers who were recruits or ill within

their probationary period who were terminated (or resigned in lieu of termination) for honesty-related

charges snce Varey became the Chief of Police. Memorandum of Points And Authorities In Support of

Motion For Protective Order ("D. Memo.") a 18. As| have explained, only providing information

snce Varey became Chief is much too narrow. Instead, for the period from January 1, 1996, through
the date of this opinion, | will require the defendant to advise plaintiff of the number of persons
terminated each year, the race of each person, and the reasons for his or her termination. Defendant
will dso indicate whether any person listed in Defendant’s Initial Disclosure was involved in ether the
investigation leading up to the termination or resgnation or the ultimate decison to terminate the officer.
Once agan, | may permit more individudized information if plaintiff makes a showing of need once the

defendant has complied with my order. | appreciate that another aspect of discovery may be the

12



possibility of plaintiff's wanting to interview the persons terminated as potentia witnesses and will
therefore need their identities. | will ded with that problem in stages. Asto each person terminated,
plaintiff can secure the identity of that person only by showing me aredigtic probability that the Stuation
of that person is Smilar enough to plaintiff's to permit the conclusion that a court would alow that other
person to tetify in plaintiff's case. Before | will permit the identity of any such witnessto be reveded, |
will permit the defendant to object in order to baance the privacy interest of the person terminated
againg the plaintiff's need for testimony or to ascertain whether that person iswilling to waive any clam
of privacy and speek to plaintiff's counsd.
Prior Complaints of Discrimination
Faintiff seeks the identity of any employee who hasfiled a complaint of discrimination or

retaiation, whether in the Office of Compliance or in court. Asto each such complaint, plantiff wants
to know the name of the complainant, his postion, the nature of the complaint filed, its dispostion, and
whether, after it wasfiled, the complainant was subject to any form of discipline and the reason for such
discipline. Int. 14.

Apparently, the parties reached an agreement that the complaints to be provided had to be
premised on race, color or nationa origin, but plaintiff indsts that he never agreed that the defendant

could withhold the names of the complainants. Plaintiff's Opposition To Defendant's Motion For

Protective Order And Plaintiff's Cross Motion To Compel Discovery ("P. Opp. & CrossMot.") at 17

n.4 & 20 n.5. Once again, defendant refused to provide information as to complaints made before
Varey became Chief and asto al complaints filed with the Office of Compliance.

While | rgect the limitation to the period of time defendant proposes, | accept the defendant's

13



ingstence that Congress has precluded the disclosure of prior complaints of discrimination againgt the
defendant other than those specificaly made public by the Congressond Accountability Act.

In subjecting agencies within the legidative branch to monetary liability for dams of race and
other discrimination, Congress created a system that requires an employee of such an agency who
complans of such discrimination to engage firgt in counsding and then mediation.
2U.SCA. 881401 & 1402 (1997). Once counseling and mediation have ended, the employee must
make an election. He can either file an action in adigtrict court or initiate an adminigirative proceeding
by filing a complaint with the Office of Compliance. 2 U.S.C.A. § 1404 (1997). If the employee
chooses the adminigrative remedy, a hearing officer resolves the case and either party may appedl that
officer's decision to the Board of Directors of the Office of Compliance. 2 U.S.C.A. § 1406 (1997).
Apped of the decisions from this Board liesin the United States Court of Appeals for the Federa
Circuit. 2U.S.C.A. § 1407(3)(2).

Congress has dected to shidd portions of this process from public inquiry. Firg, al counseling
and mediation "shal be gtrictly confidentid." 2 U.S.C.A. 8 1416(a) & (b) (1997). Additiondly, "dll
proceedings and ddliberations of hearing officers and the Board, including any related records, shdl be
confidential.” 2 U.S.C.A. 8 1416(c) (1997). The only exception pertinent here would be for the fina
decisons specifiedin 2 U.S.C.A. § 1416(f) (1997), i.e., those made by a hearing officer or the Board
of Directorsin favor of an employee or by the Board if it has reversed the decison of a hearing officer
in favor of an employee. 2 U.S.C.A. 8§ 1416(f) (1997).

Faintiff mistakenly brushes this statute asde by cdlaming that it only appliesto records

concerning the mediation and counsdling functions that he does not seek. P. Opp. a 20 n. 5. Plantiff
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then dlams that this satute "does not empower the agency to hide during lawful discovery the identities
of other employees who have dleged racid biasin their employment or the facts of their daims™ 1d.
That contention issmply wrong. The statute unequivocdly protects from any form of disclosure of the
complaints, the proceedings, and the ultimate decision from mediation to concluson. Indeed, the find
decison is disclosed only under the limited conditions | have explained or if judicid review is sought in
the Federa Circuit. 2 U.S.C.A. 8 1416(d) (1997). For the plaintiff in this case to secure anything else
would be to violate that statute in the most obvious and inexcusable way.

Accordingly, | will reguire the defendant to provide al complaints of discrimination’” on the
basis of race, color, and nationd origin or retdiation filed by its employees for the period | have
denominated, provided that the complaint wasfiled in a court, was made public, or is permitted to be
made public pursuant to 2 U.S.C.A. § 1416 (1997).

Privilege Claims
Deliberative Process Privilege
As explained above, there were two investigations conducted in this case. In thefirst, Burton

investigated whether plantiff had cheated. When plaintiff claimed thet he was victimized by

" | have dways limited discovery of other acts of discrimination to only those of the type of
discrimination charged in the primary case. Whitev. U.S. Catholic Conference, 1998 WL 429842, * 1
(D.D.C. 1998). Defendant attempts to draw a distinction between racid discrimination and
discrimination on the basis of color and nationd origin, however, | amn araid | do not understand this
rarified digtinction and defendant does not explain it. Thereis certainly no recognition of it in the
casdlaw that | can find. Asamaiter of American history, | have dways understood that discrimination
againg African-Americans has been predicated on their race and their color. Indeed, they would have
an equaly legitimate and historicaly sound argument that discrimination againg them is based on the
origin of their ancestors on the African continent. In my view, discrimination againgt African-Americans
is based on their color, race, and nationd origin.

15



discrimination because Thompson recommended his discharge, Robinson of the IAD conducted the
second investigetion of plaintiff's charge of discrimination.

In Document Request No. 7, plaintiff sought the production of the written report generated as a
result of the investigation into plaintiff's aleged cheeting. D. Memo. at 31; P. Opp. & Cross. Mot. at
22-23. Defendant objected to the request and withheld one document, afour page memorandum
authored by Captain Frank Ziemba ("Ziemba') to Assstant Chief Howe.

Lieutenant Thomas Smith, the commanding officer of IAD, said of this report:

The four-page memorandum from Cgptain Ziemba, former
commanding officer of IAD, to Assstant Chief Howe, dated October
26, 2000, consgs entirdy of evaluative comments about an earlier
report of investigation prepared by Sergeant Richard Burton pertaining
to alegations that Mr. Waters cheated on an exam. The contents of
Captain Ziembas memo are derived entirdly from Sergeant Burton's
report and the IAD investigation. The memo does not refer & dl to the
dlegations of discrimination and retdiation and does not comment in
any way on whether or not discrimination or retaiation occurred.
Although the memo identifies facts contained in Sergeant Burton's
report, it does so only in an effort to evaluate such facts, and the facts
are o intertwined with the eval uative discussion that they cannot be
separated. Police departments should be encouraged to criticaly
evaduae ther own investigations in this manner in order to improve
future investigations. Disclosure of this memo would have the opposite
effect. Knowledge that criticaly evauative memoranda such asthis
memo might be disclosed to future litigants would discourage
investigators from undertaking such evauations a al and would impede
improvementsin the investigatory process.

D. Memo. at 33, Declaration of Lieutenant Thomas Smith at 8.
Additiondly, plaintiff sought documents pertaining to Robinson's investigation and any

investigation into the conduct of the polygraph examiner. D. Memo. at 33. Defendant produced al the
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documents it had except for the investigators notes that defendant says are "miscellaneous handwritten
and typewritten notes, including lists of evidence to obtain and interview questions; notes taken during
interviews, and copies of evidentiary documents with notations on them, such as under linings, circlings,
questions regarding information in the documents and other comments.” 1d. (diting Declaration of
Lieutenant Thomas Smith at 1 6).

The ddiberative process privilege " covers documents reflecting advisory opinions,

recommendations, and deliberations that are part of a process by which Government decisions and

policiesareformulated.” Dep't of the Interior and Bureau of Indian Affairsv. Klamath Water Users

Protective Assn, 532 U.S. 1, 8 (2001)(citations omitted). The deliberative process privilege serves

many Purposes.

[T]o assure that subordinates within an agency will fed freeto provide
the decisonmaker with their uninhibited opinions and recommendations
without fear of later being subject to public ridicule or criticism; to
protect against premature disclosure of proposed policies before they
have been finaly formulated or adopted; and to protect against
confusing the issues and mideading the public by dissemination of
documents suggesting reasons and rationdes for a course of action
which were not in fact the ultimate reasons for the agency's action.

Coadtal States Gas Corp. v. Department of Energy, 617 F.2d 854, 866 (D.C. Cir. 1980). "Thus, the

privilege protects documents reflecting advisory opinions, recommendations, and deliberations which
contribute to the process by which governmenta decisions and policies are formulated, as well as other
subjective documents that reflect the persona opinions of the writer prior to the agency's adoption of

thepolicy.” Taxation with Representation Fund v. Internal Revenue Service, 646 F.2d 666, 677 (D.C.

Cir. 1981).
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Asis sdf-evident, the gpplication of this privilege to the investigators notes, as described by
Lieutenant Smith ("Smith™), isa poor fit. Smith never clams that the notes taken during the interviews,
interview questions, or annotations on documents congtitute "opinions, recommendations and
deliberations’ that must be shielded lest inferiors in a government agency be inhibited in the advice they
give their superiors or the public will be mided asto the reasons for the ultimate adoption of a particular
policy. Id. Indeed, he never clamsthat they were created by persons who had the respongbility of
recommending that a particular policy be adopted by the agency that employed them.

While the application of the ddliberative process privilege to the memorandum from Ziembato
Howe comes closer to the mark because it is at least directed by an inferior to a superior, it still misses.
Smith never indicates that Howe was conddering any policy and sought Ziembas views as to the
wisdom of its adoption or that Ziemba, without Howe's direction, was proposing a policy for Howe to
adopt. Instead, Ziemba was speaking to a particular case and the deliberative process privilege to this
point in its history speaks to the adoption of apalicy that pertainsto dl cases of aparticular type. To
extend the deliberative process privilege to a recommendation as to a particular personnel matter
extends it beyond its present form to protect from disclosure what would otherwise be evidence
relevant to a plaintiff's complaint of discrimination. Extension of the deliberative process privilege to
such personnel matters when discrimination is charged isimpossble in this Circuit. The Court of
Appeds hasindicated that it isinconceivable that Congress intended federd agenciesto shield from
discovery information otherwise subject to the ddliberative process privilege when that information
bears on whether or not the agency discriminated against an employee:

Appdlant's primary argument is thet the common law deliberative
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process privilege is not appropriately asserted--as the district court in
M assachusetts appeared to recognize--when a plaintiff's cause of
action turns on the government'sintent. We agree. The privilege was
fashioned in cases where the governmental decisonmaking processis
collaterd to the plaintiff's suit. See e.q., In re Subpoena Served Upon
the Comptroller of the Currency, 296 U.S. App. D.C. 263, 967 F.2d
630 (D.C. Cir. 1992)(shareholders sought Comptroller's bank
examination reports to prove fraud charges against corporation); Singer
Sewing Machine Co. v. NLRB, 329 F.2d 200 (4th Cir.
1964)(petitioner wanted deliberative materials to establish adefense to
an unfair |abor practice charge). If the plaintiff's cause of action is
directed at the government's intent, however, it makes no senseto
permit the government to use the privilege asashidd. For ingtance, it
seems rather obvious to us that the privilege has no placein aTitle VI
action or in aconditutiona claim for discrimination. See Crawford-El v.
Britton, 140 L. Ed. 2d 759, 118 S. Ct. 1584 (1998); Webster v. Doe,
486 U.S. 592, 100 L. Ed. 2d 632, 108 S. Ct. 2047 (1988). The
Supreme Court struggled in Crawford-El and Webster with
governmentd clamsthat discovery in such a proceeding should be
limited, but no one in any of these cases ever had the temerity to
suggest that the privilege applied. The argument is absent in these cases
because if ether the Condtitution or a statute makes the nature of
governmenta officids deliberations theissue, the privilegeisanon
sequitur. The centrd purpose of the privilege is to foster government
decisonmaking by protecting it from the chill of potentid disclosure.
See NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 150, 44 L. Ed.
2d 29, 95 S. Ct. 1504 (1975). If Congress creates a cause of action
that deliberatively exposes government decisonmaking to the light, the
privilege's raison d'etre evaporates.

In re Subpoena Duces Tecum, 145 F.3d 1422, 1424 (D.C. Cir. 1998).

Here, the Congressiona Accountability Act, like Title VI, places the government's termination
of plaintiff directly a issue and asks whether, in doing 0, the government acted with the intent to
discriminate and retdiate. The document at issue is far from being collatera to that inquiry. It may bear

directly on that intent since Ziembas memorandum speaks directly to Burton's investigation of plaintiff's
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aleged cheating on the exam and plaintiff's charge is that Burton discriminated againgt him on the basis
of hisrace. To immunize from discovery a document that speeks directly to Burton's investigation into
plaintiff's cheating in the teeth of plaintiff's charge that Burton discriminated againgt him during the course
of thet investigation, isto engage in the very non sequitur the Court of Appeals condemned in the case
just quoted.

On the basis of Smith's declaration, | am hard pressed to see how the deliberative process
privilege applies to Ziembas memorandum. | concede, however, that | have not seen the document
itsdlf. In what may be an excess of caution, | will first order the document produced for my in camera
review. | will then make afind decigon asto whether plantiff may haveit. Findly, | note that the

ddiberative process privilege is not absolute, but may yied to a showing of need. Cobell v. Norton,

2003 WL 255970, at *1-2 (D.D.C. Feb. 3, 2003). If | determine that the deliberative process applies
to this document, | may require supplementd briefing on the question of whether a deliberative process
privilege pertainsto it and whether plaintiff's need for it nevertheless compds its disclosure.
Law Enforcement Privilege

Police departments and law enforcement agencies often find themsdavesin civil rights litigation
agang citizens who complain of police invasion of their conditutiond rights and againg their own
employees who may clam various forms of employment discrimination. Thus, police files may contain
documents that pertain to those complaints yet remain privileged from discovery. Thisisbecausea
court concludes that the societd interest in the preservation of the confidentiaity of those files trumps
the societd interest in the effective enforcement of the civil rights laws. In this Circuit, the factors that

must be weighed againgt each other in determining whether the law enforcement privilege appliesto
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such law enforcement files are identified in Tuite v. Henry, 98 F.3d 1411, 1417 (D.C. Cir. 1999).
Since there are only asmal number of documents as to which this privilege is clamed, | will order them

produced for my in camera inspection. | will then do the necessary baancing of competing interests.

See McPeek v. Asheroft, 202 F.R.D. 332 (D.D.C. 2001).
Personnel Files

Pantiff demands the personnd files, except for medica and benefits information, of (1) persons
he accuses of discriminatory action, (2) personsinvolved in the decision-making process and (3) other
employees that have information regarding plaintiff's clams. P. Opp. & CrossMot. at 18-19.
Defendant produced documents in these files "to the extent they relate to Plaintiff or findings of race
discrimination or retdiation.” D. Memo. a 38. Plaintiff indsts on production of the entire file of each
person to find information that might, for example, impeach awitness credibility by showing that the
officer got apay raise or promotion to reward him or her for providing information to the investigators
who investigated plaintiff's complaint. Paintiff ingsts on abroad right to search these files for ten years
of information as to assgnments, position descriptions, performance gppraisas and disciplinary actions.
P. Opp. at 18.

Firg, plaintiff was a recruit when he was fired in 2001 after what | have to believe was afew
months of training. To demand information for years prior to his arriva does not make any sense.
Second, witnesses can be impeached by prior bad acts that bear on their honesty. Fep. R. Evib.
608(b). Additiondly, as| have indicated, prior bad acts indicating a discriminatory or retdiatory intent
may be admissble in plaintiff's direct case. Information concerning the witnesses position descriptions

and assgnments cannot possibly yidd such information. The only materid informéation in the personnd
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fileswould be information that bears on the witness honesty or credibility or which disclose a
discriminatory or retdiatory intent. | will, therefore, only require the defendant to produce from the
personnd files, for the time period | have indicated, any information suggesting that the person acted in
adishonest manner, gave an untruthful statement, or engaged in racidly discriminatory or retdiatory
behavior.

As| haveindicated, | appreciate that plaintiff also seeks to explore whether awitnessis biased
because he or she recelved a pay raise or bonus "shortly before giving a satement about the case.” P.
Opp. a 18. Whilethat isjust thissde of fanciful, | will, in the exercise of my discretion, require the
defendant to produce any document from any of the concerned persons personnd filesthat shows a
pay raise, bonus, or promation within Sx months of that persons  giving a satement to anyone about
the events & issue in this case relding to the investigations by Burton or by Robinson.

Phone Numbers

Pantiff usestheword "identify” in its discovery request to require the defendant to provide
(inter alia) the person’'s home address and phone number of its employees. Defendant objects to
providing the home addresses and phone numbers of its officers and commitsitsaf to producing any
employee needed for deposition and indicates that "[p]laintiff has the means to contact potentia
witnesses at work." P. Opp. at 41.

In these troubled times, unnecessary disclosure of the home addressees and phone numbers of
law enforcement officers should be avoided. Defendant's willingness to produce the officers for
deposition upon reasonable notice and its lack of objection to plaintiff's contacting them informdly at

work will suffice. | will, therefore, not require defendant to provide home addresses and phone
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numbers.

An Order accompanies this Memorandum Opinion.

JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE

Dated:
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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEREK L. WATERS,

Plaintiff,
V. Civil Action No. 01-920
(RMC/IMF)
UNITED STATESCAPITOL POLICE
BOARD,
Defendant.

ORDER
In accordance with the accompanying Memorandum Opinion, it is, hereby,

ORDERED that defendant's Motion For Protective Order [#24] is GRANTED in part and

DENIED inpart. Itisfurther, hereby,

ORDERED that plaintiff's Cross Motion to Compel Discovery [#35] is GRANTED in part

and DENIED in part. It isfurther, hereby,
ORDERED that the defendant produce to the plaintiff the following information within thirty

(30) days of the issuance of this Order:

Category of Information Requested What Defendant Is Ordered To Produce
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Polygraph examinations

From the time period of January 1, 1996, to the
date of this Order, defendant shall produce (1)
the race of the person to whom the examination
was adminigtered; (2) the dlegation which led to
the adminigtration of the examination; (3) its
result; (4) whether the person who took the
examination was disciplined as aresult of the
examination; and (5) whether any person listed in
the Defendant's Initid Disclosure was involved in
the decison to give the examination, its
adminigtration, or decison to take disciplinary
action asareault.

Termination Information of Other Officers

From the time period of January 1, 1996, to the
date of this Order, defendant shal produce (1)
the number of persons who were terminated
from employment or resigned in lieu of
termination each year; (2) the race of each such
person; and (3) the reason. Additionally,
defendant shal produce documents as to
whether any person liged in Defendant's Initidl
Disclosure was involved in an investigation which
led to the termination or resignation of an officer,
in lieu of termination.

Prior Complaints of Discrimingtion

From the time period of January 1, 1996, to the
date of this Order, defendant shall produce
information regarding prior complaints of race,
color, and nationd origin discrimination and
retaiation filed in a court or made public
pursuant to 2 U.S.C.A. § 1416(d) (1997).
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Personnd Files

From the time period of January 1, 1996, to the
date of this Order, defendant shall produce from
the personnd files of the eighteen (18) individuds
named in Plaintiff's Document Request No. 15
documents that suggest an officer hasacted ina
dishonest manner, gave an untruthful statement,
or engaged in racidly discriminatory or
retaliatory behavior. The defendant will dso be
required to produce documents which may
indicate in an officer's personne file apay raise
or bonus within six (6) months of any person
giving a satement about the events a issuein this
case relding to the investigations by Burton or
by Robinson.

Ziemba Memorandum and IAD Investigators
Notes

Defendant shdl produce these documents for my
in camera review.

SO ORDERED.

Dated:
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JOHN M. FACCIOLA
UNITED STATES MAGISTRATE JUDGE



